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Lecture 2
Formation of a Contract:

Consideration & Intention
Vitiating Factors: Misrepresentation
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      Consideration
• Consideration is something of value

 
• Value:  Consideration must be real and genuine and it

must have some value, usually measurable in monetary
terms.

 
• Thomas v. Thomas (1842), a dying husband promised to

let his widow live in the house until her death in return for a
rent of ә1 per year.  An annual rent of ә1 was held to be
sufficient valuable consideration for the promise. (freedom
of contract)

 
• Currie v Misa (1875) defined consideration as “…either a

benefit [right, interest or profit] accruing to one party, or a
burden [forbearance (debt), detriment, loss or
responsibility] suffered or undertaken by the other. (benefit
+ burden)
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      Adequacy of Consideration





Intention to create legal relations

1. Commercial agreements �
2. Domestic agreements: Balfour v

Balfour [1919] X
3. Social agreements X
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Vitiating Factors
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   Misrepresentation
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Misrepresentation
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     Misrepresentation
2. Representation was false
 
 
•For a statement to constitute a misrepresentation, it must have
been a false statement of fact.  Whether a statement is false
or not is determined by an objective test – reasonable
person in D’s position.
 
•Smith v Land House Property Corp (1885): hotel for sale to
“a most desirable tenant” – in fact the tenant had not paid rent
for a significant period of time.
 
•A failure to provide information may not be a
misrepresentation.
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  Misrepresentation



Misrepresentation

4. Representation induced the contract
 
•To constitute a misrepresentation, a false statement of fact
must have induced the representee to enter into the
contract.
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   Types of Misrepresentation

   There are 3 types of misrepresentation:
(1) Fraudulent – A false statement made by a person with

a dishonest intent - if it was made knowingly or without
belief in its truth, or recklessly, not caring whether it is
true or not.

 
(2) Negligent  – A false statement made in belief that it is

true but was made without reasonable grounds for that
belief.

 
(3) Innocent – When a person makes a false statement

believing it to be true and has reasonable grounds to
believe that it is true up to the time when the contract is
concluded.
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      Remedies for
       Misrepresentation

• Two remedies for misrepresentation
 
 
 

1. (SET ASIDE) Rescission: to restore the innocent
party to the position as if no contract was ever
made;

 
2. Damages: monetary compensation

 




