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   Negligence
• There are many different heads of specific torts.

 The most commonly litigated tort is the “tort
of negligence”.

 
• The ordinary meaning of “Negligence” is

“carelessness” or “lack of proper care and
attention”.

 
• The tort of negligence has been defined as:

“…the breach of a legal duty to take care
which results in damage, undesired by the
defendant, to the plaintiff”.
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Negligence
• To succeed, the plaintiff (P) must establish the

following:
 
   (i)    The defendant (D) owed a legal duty of        

 care to P;
   (ii)   D breached such duty of care;
   (iii)  Such breach caused the damage; and
   (iv)  The damage should not be too remote.
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Duty of Care
 
 

• A man can only be liable in negligence if he is
under a legal duty to take care.

 
 

• The duty of care is in effect a control mechanism
to determine whether the tort of negligence
applies in a particular situation.
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Duty of Care
– The starting point is the neighbour principle in

the landmark case: Donoghue v. Stevenson
(1932). It was held that D had breached his
duty of care to P who was a foreseeable
victim.

• The neighbour principle – You must take
reasonable care to avoid acts or omission,
which you can reasonably foresee would likely
injure your neighbour (persons are so closely
and directly affected by the acts or omission

• The three-folds test:    (i) foreseeability of harm;
(ii) proximity; and (iii) fairness, justice and
reasonableness.

• - Policy immunitites*
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Duty of Care
• Home Office v. Dorset Yacht Co. Ltd. (1970)

 
 

• Bourhill v. Young (1943)
 
 

• McLoughlin v. O’Brian (1982)
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Breach of Duty
• Once it has been established that there is a duty of care

between the parties, it must be established that there is a
breach of that duty.

 
 

• Standard of Care
 
 

• Objective test: The term ‘reasonable man’ refers to a
reasonable person of ordinary intelligence.  The test is
therefore objective - Bolton v. Stone (1951),
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Resulting Damage and Causation

• Once it is established that the defendant has breached his
duty of care towards the plaintiff, the next question is
whether the plaintiff’s injury was in fact caused by the
defendant.

 
• The need to consider:

1. Causation in fact: Barnett v Chelsea & Kensington
Hospital Management Committee [1969]        

 
2. Causation in law (remoteness): Overseas Tankship

(UK) Ltd v Morts Dock & Engineering Co Ltd (The
Wagon Mound) [1961]




