LW2903 Business and Law

Lecture 3
Exclusion Clause
and Remedies



INJ

Exclusion Clauses

An exclusion clause iIs intended to exclude or limit
liability

Limitation / Exemption / Exclusion Clauses

To be effective, 3 conditions must be satisfied.
Incorpo ration;
Construction;

Not contravene the Control of Exemption Clauses
Ordinance (Cap. 71)



1) Incorporation PN

An exclusion clause can be incorporated into the

contract in a number of ways:
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i) by signature;

i) by reasonable notice; and

(ilf) by a consistent prior course of dealings.
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Incorporation: by signature

Customers cannot claim that they misunderstood
the exclusion clause (see L’Estrange v. F. Graucob

Ltd. [1934])
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Curtis v. Chemical Cleaning & Dyeing Co. (1951) —
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Incorporation: by notice

The party relying on the exclusion clause must prove that it
has taken reasonable steps to notify the other party of this
exemption clause.

Whether such reasonable steps have been taken or not will
depend on the circumstances of the case - Olley v.
Marlborough Court Ltd. (1949): “The proprietors will not
hold themselves liable for articles lost or stolen unless
handed to the manageress for safe custody” x mapaedm
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See: Thornton v. Shoe Lane Parking [1971] 1 All ER 686ML\“
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Incorporation: by prior course of dealings

 \Where there is a consistent prior course of
dealing occurred between the parties on the
same terms over a sufficient length of time,
a party may be deemed to have implied notice
of the exclusion clause.

 Kendall v. Lillico (1968): 3 — 4 transactions per
month for several years

 Hollier V Rambler Motors %1 972]: 3 -4
transcations in the course of 5 years
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2) Construction

. Once the court is satisfied that an exclusion clause has
been incorporated into a contract, the court will consider
whether its wording is clear and wide enough to protect

the party relying on it. Y404 Wit o
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. If its wording is unclear, the court may apply the contra
I‘&:‘w proferentem rule to restrict the effects of an exclusion

weqn Clause (1.e. to rule against the party who is relying on it)
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. See: Baldry V Marshall [1 925]ﬁhe plaintiff wanted to buy

a car suitable for touring purposes. Defendant
recommended a Bugatti to the plaintiff which the plaintiff
bought — the contract excluded liability for ‘guarantee or
%% warranty, statttory or(otherwise). The car turned out to be
unsuitable for the plaintiff's purposes, so he rejected it.
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3) Control of Exemption Clauses Ordinance (CECO)
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The CECO r_estri_ct one’s freedom to exclude or limit one’s
contractual liability. st cectmn fsirties conntt, 4o be scinded

However, the CECO is mainly concerned with excluding or
limiting “business liabilities”.

Section 7(1) provides that no person can by reference to
any exemption clauses exclude liability for personal
Injuries or death caused by negligence.
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Remedies in Contract Law

() Damages; monetary compensation b D
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(i)Specific performance; a court order to compel a party to
perform its contractual obligations . corma g @it f biging norst

(iii)Injunction; a court order to restrain the defendant from
starting/continuing a breach

(iv)Rescission/ Repudiation; contractual parties to cancel the
contract/ is unable to perform the obligation
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37 databases in Hong Kong

HKLII has been accessed 15,636,831 times since 11 November 2011 (4,282 times today)

Launch of the Upgraded HKL

HKLII

Since 2020, we have been working to upgrade our backend system. We are most delighted to launch the Upgraded HKLII
(v2.hklii hk) offering legal Information service with improved usability and upgraded features

The Upgraded HKLI| will run in parallel with Classic HKLI| until further notice

Go to Upgraded HiLi > Ji

|

We thank you for your support and look forward to hearing your comments on the Upgraded HKLII

Welcome to HKLII
HKLII is a project of Law & Technology Centre a centre Jointly established by Department of Computer Science and Eaculty of Law of

the University of Hong Kong. HKLII has obtained the kind assistance of the Australasian Legal Information Institute (AustLIl) in its

Hong Kong International Arbitration Centre Decisions
Law Reform Commission Consultation Papers

Law Reform Commission Reports

Office of the Privacy Commissioner for Personal
Data Administrative Appeals Board Decisions

Office of the Privacy Commissioner for Personal
Data Complaint Case Notes

- Office of the Privacy Commissioner for Personal

Data Investigation Report / Inspection Report

Australasia (AustLIl)

1K R Iraland (RAN 1\

ng Kong, HKLII is a free independent, non-profit Internet

the rule of law in Ho
development. With a view to promoting and supporting
facility providing the public with legal information relating to Hong Kong. HKLI| Supports and participates in the free access to law

movement

Last updated 15 September 2022

free access to law movement, a grouping of the following organisations

[N
A B2 canLn B A& oviaw

HKLII participates in the

Sllaw N

Aslanlit

Commentl

Support Us for aBe
Research

——

HKLII is working hard f
2020, HKLII began reds
to modemise the Interfg
enhance users’ legal re;
pandemic didn't Stop us
Provide free access to [¢
intelligent features. We
We hope you wili Suppot
donation to us Qur goal
one million dollars and tg
HKLII

The HKLII team

e




: | %7 wsuncn meeung - Zoom X | ™M Week3 Answer Attempt - annat X Hong Kong Legal Information In X +
€ - C @ hkiiorg/eng/

4w City Universityof H.. «f Canvas @ GOOGLE .« List Student Advisees

About HKLI | Donate to HKLI | Donors | Contact | Cog s
» &

Miss Apfia Lui

Hong Kong Legal Information Institute
Free access to legal information in Hong Kong SXB8EWER EiiARWER

5 Find |Hau Kit Ho in all HKLII Databases
ﬂ[_(_L” L% HAU KIT HO v. STARWAY INTERNATIONAL DEVELOPMENT LTD TA TAO HEUNG SUPER 88
37 databases in Hong Kong

HKLII has been accessed 15,636,831 times since 11 November 2011 (4,282 times today)

Support Us for a Better HKLII, and Better
Research

Launch of the Upgraded HKLII

= All HKLII
| \ HKLII is working hard to make law publicly accessible. Inf

=« Court of Final Appeal [ 2020, HKLII began redeveloping the 20-year-old website
= United Kingdom Privy Council | to modemise the interface and add more functionalities &
= Court of Appeal H |< I ll enhance users’ legal research experience. Yes, the
] f First Instan: pandemic didn't stop us. We will keep moving forward b
= District Court - | Since 2020, we have been working to upgrade our backend system. We are most delighted to launch the Upgraded HKLI provide free access fo legal information with more |
= Family Court 7 (v2_hklii hk), offering legal information service with improved usability and upgraded features intelligent features. We have our donors to thank for that
= Competition Tribunal | We hope you will support us by joining them and making
= Lands Trbunal | The Upgraded HKLII will run in parallel with Classic HKLII until further notice [ donation to us. Our goal for the coming years is to raisg;
= Other Courts and Tribunals ‘ one million dollars and to incorporate Al techniques into
¥ 7 Cacion | We thank you for your support and look forward to hearing your comments on the Upgraded HKLII. . HKLIL |

- ‘ 3 %
= Ordinances ! Go to Upgraded HKLII > HESRIEEINNREE)
= Regulations : \ i e i Fiae e -
H L T e onate to HKLI
= Basic Law ;
= Hong Kong Treaty Series Welcome to HKLII i |

ical
s HKLII is a project of Law & Technology Centre, a centre jointly established by Department of Computer Science and Faculty of Law of
| has obtained the kind assistance of the Australasian Legal Information Institute (AustLIl) in its
.Kong International Arbitration Centre Decisions  the University of Hong Kong. HKLI

e f n mll ion Consultation Papers development. With a view to promoting and supporting the rule of law in Hong Kong, HKLII is a free, independent, non-profit Internet
: Law Reform Commission Reports facility providing the public with legal information relating to Hong Kong. HKLII supports and participates in the free access to law
» Office of the Privacy Commissioner for Personal movement

Data Adminisirafive Appeals Board Decisions
G f i issioner for Personal
Data Complaint Case Notes 2022-09-15 17:4

n
- P issioner for Personal

i

1 act undated 15 Sentember 2022

[~ coom x Launch M -
: | © Launch Meeting - Zoom X | M Week3 Answer Attempt -annah X fv. HAU KIT HO v. STARWAY INTER!. X | o

€ - C @ huiiorg/cgi-bin/sinod K
gi nsp/eng/thases/hkdc/ZOO}/G-‘Lhtml?slem:&synonyms=&query:t|(Ie(HAU%ZOKlT%Zl)HO%ZOand%ZO.%NSTARWAY%ZOINTERNATIONAL%ZODEVELOPMEN’I%ZDLTD%ZUT%ZOA%ZOTAO%ZDHEUNG%ZOSUPER%Z :
% CityUnwersity of H.. «@ Canvas @ GOOGLE @ List Student Advisees %

Home | Databases | WorldLll | Search | Eeedback | Context | No Context | Help | (EXENETIIXNT

District Court
L on Lo report,

You are here: HKLII >> Databases >> District Court >> 2003 >> [2003] HKDC 64
Database Search | Name Search | Recent Decisions | Noteup | LawCite | MS Word Format | Context | No Context | Help

MiSs Anna Lui

4 HAU KIT HO % v. & STARWAY INTERNATIONAL DEVELOPMENT LTD T/A TAO HEUNG SUPER 88 = [2003] HKDC 64; DCPI 329/2002 (22 September 2003)

DCPI000329/2002
DCPI 3]

IN THE DISTRICT COURT OF THE
HONG KONG SPECIAL ADMINISTRATIVE REGION
PERSONAL INJURIES ACTION NO. 329 OF 2002

BETWEEN : .
48 HAU KIT HO & Plaintiff
AND
STARWAY INTERNATIONAL DEVELOPMENT LIMITED [ENIFESACIIEVNENEENEE |\ Defendant
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Coram: His Honour Judge L. Chan in Court
covrpuny
Dates of hearing: 18 to 19 September 2003

Date of Judgment: 22 September 2003

JUDGMENT
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