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Exclusion Clauses
• An exclusion clause is intended to exclude or limit

liability
 

• Limitation / Exemption / Exclusion Clauses
 

• To be effective, 3 conditions must be satisfied.
 

1. Incorpopration;
 

2. Construction;
 

3. Not contravene the Control of Exemption Clauses
Ordinance (Cap. 71)
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     1) Incorporation
• An exclusion clause can be incorporated into the

contract in a number of ways:
 

(i) by signature;  
 

(ii) by reasonable notice; and
     
(iii) by a consistent prior course of dealings.
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    Incorporation: by signature
• Customers cannot claim that they misunderstood

the exclusion clause (see L’Estrange v. F. Graucob
Ltd. [1934])

 
• Curtis v. Chemical Cleaning & Dyeing Co. (1951) –

the exclusion clause was not incorporated due to a
misrepresentation.
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       Incorporation: by notice
• The party relying on the exclusion clause must prove that it

has taken reasonable steps to notify the other party of this
exemption clause.

 
• Whether such reasonable steps have been taken or not will

depend on the circumstances of the case - Olley v.
Marlborough Court Ltd. (1949): “The proprietors will not
hold themselves liable for articles lost or stolen unless
handed to the manageress for safe custody”

 
• See: Thornton v. Shoe Lane Parking [1971] 1 All ER 686
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Incorporation: by prior course of dealings
• Where there is a consistent prior course of

dealing occurred between the parties on the
same terms over a sufficient length of time,
a party may be deemed to have implied notice
of the exclusion clause.

 
• Kendall v. Lillico (1968): 3 – 4 transactions per

month for several years
 

• Hollier V Rambler Motors [1972]: 3 – 4
transcations in the course of 5 years

 



0

2) Construction
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      3) Control of Exemption Clauses Ordinance (CECO)

 
• The CECO restrict one’s freedom to exclude or limit one’s

contractual liability.
 

• However, the CECO is mainly concerned with excluding or
limiting “business liabilities”.

 
• Section 7(1) provides that no person can by reference to

any exemption clauses exclude liability for personal
injuries or death caused by negligence.
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Remedies in Contract Law
 
(i)Damages; monetary compensation
 
(ii)Specific performance; a court order to compel a party to
perform its contractual obligations
 
(iii)Injunction; a court order to restrain the defendant from
starting/continuing a breach
 
(iv)Rescission/ Repudiation; contractual parties to cancel the
contract/ is unable to perform the obligation






